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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way

Revision application to Government of India:
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(i) A revision app'lication lies to the Under Secretary, to the Govi. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Buildin_g,.Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section §1) of S_ection-35 ibid : ‘
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(i) In case-of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. '
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(A)  In case of rebate of duty of excise on goods exported to any country or'territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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(B)‘ In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. . _

3oy ST Bl Ieures Yob B GEE & (g W TS Bee A W TS 7 &R T S
ST 39 RN U4 W % gaee aRpE, ol @ BN UIR @ WY W A wig ¥ e
sifarferae (F.2) 1998 &RT 109 ERT Frgaw fhy U &) .

(c) Credit of any duty allowed to be utilized towards payment .of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. S
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate, Tribunal (CESTAT) at
2" Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
' [ than as mentioned in para-2(i) (a) above. :
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The appeal to the Appellate Tribunal shall* b&tiled in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/~,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50.Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate publlc sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal ¢r the one application to the Central.Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| ltem
of the court fee Act, 1975 as amended.
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(55) AT 3w, DG S Yo Td WA} Adieny ArRwiRiee),d afverdiel & A §
BHASHIT(Demand) U4 &S (Penalty) BT 10% T4 o1 FT SHfard g | §<iiics, Sifiebaw qd ST 10 RIS
LR [(Section 35 F of the Central Excnse Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

O | it 3ae Yeh 3R YarHR F 3farfa, wnfEa giar "oy ®i AR (Duty Demanded)-
()  (Section) WS 11D & T8d Huila Ay
(i) - Tor Tera ¥dE wise BT ARY,

(i) - @qazmzﬁmﬁﬁwmasaawm N
o T e T R ardVer & e O o o g 8, odter e w3 Ry e ek an v e
2. .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre- deposrt is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(cli) amount determined under Section 11 D; '
(cliiy amount of erroneous Cenvat Credit taken;
' (cliii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
@ the duty demanded where duty or duty and penalty are in dispute, or penalty, where
lone is in dispute.”
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- ORDER-IN-APPEAL

' The present appeal has been filed by M/s. Metéo (India) Pvt. Ltd., Unit
”No.II, Plot No.535 to 537, Near Hanuman Temple, Kubadthal Patiya,
Ktiiijad, Ahmedabad — 382 2130 (hereinafter referred to as the appellant)
agairist Oi*der in Original No. 12/CGST/Ahmd-South/AC/PMC/2022'dated
23.02.2022 [héi'einaftef referred to as “Impugned order’] passed by the
Assistant Commissioner, CGST, | Division-V, Commissionerate : Ahmedabad

South [hei"einafter teferred to as “aa’judjcatmgaat]zorjzfy”]. ‘

2. Briefly stated, the facts of the case is th'at the appellant were holding
Central Excise Registration No. 4AAACSS4O7LEMOOG and engaged;in the
manufacture of goods falling under Chapter Heading 73259920 of the First
Schedule fo the Central Excise Tariff Act, 1985. During the course of CERA
audit of the records of the appellaiit for the period from January, 2015 to
March, 2017, it was observed that the appellant had availed cenvat credit of
Rs.2,66,336/- during the period from February, 2015 to October, 2015 on
invoices issued in favour oi’ M/s. Metso (India) Pvt. Ltd., 611-612, Opp.osite
Vallabh Nagar, Odhav Road, Odhav, Ahmeda_ibéd — 382415 having Central
Excise Registration No. AAACS34071.XM004. It appeared that the appellant
had wrongly availed the cenvat credit in violation of the provisions of Rule 9
(2) of the Cenvat Credit Rules, 2004 (hereinafter referred to as the CCR,
2004) and failed to prove the admissibility of the cenvat credit as per Rule 9
() of the CCR, 2004. The cenvat credit wrongly availed was utilized by the
appellant for payment of Central Excise duty on clearance of their final

products.

3. -The appellant x}vas, therefore, issued a Show Cause Notice bearing.No.
V.73/3-O8/1\4etso/Dem/18-19 dated 28.12.2018 Wherei.n 1t was proposed to :-
"2) Recover the cenvat credit amounting to Rs.2,66,336/- under Rule 14 of
the CCR, 2004 read with Section 11A (4) of the Central Excise Act,
1944, _ -
b) Recover Interest under Rule 14 of the CCR, 2004 read with Section
11AA of the Cential Excise Act; 1944,
se penalty under Rule 15 (2) of the CCR, 2004.
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The SCN was eajf‘iﬂicated vide th% impugned order wherein the

demand of cenvat:.credit was confirmed along with ihterest. Penalty

equivalent to the cenvat credit confirmed was imposed under Rule 15 (2) of
the CCR, 2004.

5.

Being aggrieved with the impugned order, the appellant have filed the

present appeal on the following grounds :

11.

1ii.

1v.

vi.

Vii,
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There is no dispute regardihg the receipt of irputs as well as its
consumptlon in the manufacture of final goods. There is no dispute
about the excise element shown in the invoices and, therefore, on this
ground the cenvat credit is not deniable.

They are having two units and they had taken credit on the registered
premises havin;g registration No. AAACS3407LEMO06 instead of
AAACS3407LXMO004. They had not taken cenvat credit in both the
uni;;s. Therefore cenvat credit is not deniable.

They ‘rely upon the judgment in the case of Raymond Ltd. Vs. CCE,

Indore — 2017 (047) STR 0142. |

Since both the units belonging to them are interlin_hed, the services
utilized by one unit can be-taken by the other unit. They had
maintained common books of accounts with regard to both the unite
and the services utilized in Unit-II and credit taken in Unit-I have been
duly reflected in the common books of accounts.

Rule 7 of the CCR, 2004 also entitles a manufacturer to take cenvat
credit of service tax even if the amount has been paid by some other
unit or the office of the manufacturer located elsewhere. They rely upon
the judgment in the case of Greaves Cotton Limited — 2015 (37) STR
395 (T) and Commissioner Vs. ECOF Industries Pvt. Ltd.% 2011 (23)
STR 337 (Kar.).

The issue in the present case is squarely covered by the aforesaid
decisions and therefore, the impugned order is required to be set aside.

Reliance is also placed upon the decision in the case of Commissioner of
Central Excise, Salem Vs. Chemplast Sanmar Ltd. — 2007 (5) STR 18.

They have sufficient evidence that the goods were entered into the
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1X; .T.here is no.allegation that they had taken cenvat credit in bath the
units. There is no mala fide intention to claim wrongful credit.

X. The penalty is not 1mposab1e in view of the grounds taken above and

‘ the penalty may be set aside. It is a question of 1nterpretat10n and

there was no mala fide intention to evade payment of duty.

6. - .Persona'l Hearing in the case was held on 22.11.2022. Shri Naimesh
Oza, Advoéate, appeared on behalf 6f appellant for the hearing. He reiterated
theA submissions made in appeal memorandum. He submitted cepies of
monthly return under Rule 7 of the Central Excise Rules, 2002 and copies of
two judicial pronouncements namely, Raymond Ltd Vs. CCE, Iridore — 2015
' (09) LCX 0824 and CCE, Salem Vs. Chemplast Sanmar Ltd. — 2005(10) LCX
0204 durmg the hearlng )

7. I have gone throughvtheA facts of the case, submissions made in the
Appeal Memorandum and the material available on records. The dispute
involved in the present appeal relates to the availment of cenvat credit on the
strength of invoices, which are in the name of the other unit of the appellant.

The demand pertalns to the period February, 2015 to October, 2015.

8. It is observed that.the SCN and the impugnéd order héve referred to
Rule 9 (2) of the CCR, 2004 for denying the cenvat credit. The text of the said
Rule stipulates that :

“No CENVAT credit under sub-rule (1) shall be taken unless all the pamculzus as_
prescribed under the Central Excise Rules, 2002 or the Service Tax Rules, 1994,
as the case may be, are contained in the said document:”.

8.1 TFurther, Rule 11 of the Central Excise Rules, 2002, stipulates that no
excisable goods shall be removed from a factory of warehouse except under an
invoice signed by the owner -of the f; ractory or his authorized agent. Sub-rule

2) of Rule 11 of the Central Excise Rules, 2002 stipulates that :

“ The invoice shall be serially numbered and shall contain the registration number,
-address of the concerned Ceniral Excise Division, name of the consignee,
description, classification, time and date of removal, mode of transport and vehicle

regisiration number, rate. of duty, quantity and value of goods and duty payable
thereon :”

8.2 _In terms of the above prov131ons of the CCR, 2004 and CER 2002,
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- prescribed in sub-rule (2) éf Rule 11 of tﬁé%%?:ﬁtral Excise Rules, 2002. In the
instant case, the invoices on the strength of which credit was availed by the
appellant were all issued in the name of their other Unit at Odhav. This is
one of the grounds on Whic}} the cenvat credif has been disallowed to the

appellant.

9.-  In this regard, it is observed that the appellant have in the appeal
. memorandum, relied upon the judgment in the case of Raymond Limited,
Greaves Cotton and ECOF Industries. I find that in }.these cases the dispute.
was pertaining to availment of cenvat credit of the input -service. The
appeilant have also relied upon thé judgment in the‘case of - Commissioner of
Central Excise, ‘Salem Vs. Chemplast Sanmar Ltd.— 2007 (5) STR 18 (Tri.-

O Chennai). The relevant portion of the judgment in this case are as under :

“M/s. Chemplast Sanmar Limited have three manufacturing plants, I, II and III.
During the period January to May, 1995, plant I (respondent) took Modvat credit on
inputs on the basis of invoices which were addressed to plants IT and III and not to
plant I. On the invoices issued by one of the input-suppliers, the consignee’s
address was corrected from plant II to plant I. The department did not accept any of -
the invoices as valid document for availment of input duty credit by plant I of the
respondent-company. Accordingly, show-cause notices were issued to the
respondents. The original authority disallowed the entire credit to the respondents
and also imposed on them a penalty of Rs.2,500/- The first appellate authority set
aside the order passed by the lower authority, after holding that the input credit was
not deniable to one manufacturing unit of a company on, the ground that the
relevant invoice had shown arother unit.of the company as the consignee, where -
there ‘was no dispute of receipt of the input in the credit-taking unit and its
_ utilization in the manufacture of final product in that unit. Ld. Commissioner
C (Appeals) followed the Tribunal’s decision in the case of I, & T Lid v. CCE [1994
(72) E.L.T. 948], wherein it had been held that Modvat credit was not to be denied
to L & T Ltd., Kansbahal merely by reason of the fact that the duty-paying
document showed the consignee’s name shown as “I, & T Ltd., Calcutta”. In that
case also there was no dispute of the fact that the input had been received and used
in the manufacture of final product in the factory of M/s. L & T Ltd., Kansbahal.
We find that the Tribunal’s decision in the case of [, & T Lid. (supra) is squarely
applicable to the facts of the present case. The Revenue (appellant) says that the
Tribunal’s decision in L & T Limited’s case has not been accepted by the
department and that a reference-application has been filed with the Tribunal. Any
pendency of such reference application is no reason to discount precedent-value of

the Tribunal’s decision in L & T Ltd. case.”

9.1 The judgment passed in the'Chemp.last S.anmar Litd. caée has been

’ followed bjf. various Tribunals. The CESTAT, Abmedabad in the case of
Plastic Products Engg. Co. Vs. Commissioner of C.Ex., Ahmedabad — 2009,
S%/i?) ELT 859 (Tri.-Ahmd.) had held that denial of credit on grounds that

W CENTRe, T,

> $0icks were in the name of appellant’s other unit is'not legally sustainable
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when there is no dispute that inputs were not received by_ the appellant . and

not utilized in manufacture of firal products.

9.2 Cons_ideriﬁg the facts of the case and the i:naterials available on i‘ecord,
I find that’thé issue involved in the present appeal is squarely covered by the
above judgmént of the Hon’ble Tribunal. Th'eréfore, adhering to the principles
- of judicial discipline and by following the jﬁdgment of the Hon’ble Tribunal
supré, I am éf 'fhe considered view that the impugned order denying cenvat
credit to the appellant on the grounds that invoices were issued in the-hame
of appellant’s other unit 1s not legally éustainable. In view thereof, the

impugned order is set aside and the appeal filed by the appellant is allowed.

10. The other ground on Which the cenvat credit has been disallowed to the
. éppellant is that the appeliant failed to prove thaii the goocis cox}ere‘d by the
invoices. in question were received and accounted for in their books of
accounts. In this regard, the appellant have during the course of the personal
hearing, submitted the ‘Proforma for the monthly return under Rule 7 of the
Central Excise Rules, 2002’. .F rom the details contained in the said document, -
it is observed that the goods in reépect of which cenvat credit was availed by
‘the appellant were received by them in their factory. It has been held in a
plethora of judgﬁénts, including those mentioned above, that once the re;:eipt
and utilization of the inputsis established, cenvat credit cannot be denied for
procedural infractions. In the case of Commissioner of Central Excise, Sellem
Vs. Chemplast Sanmar Lid. supra, upheld the order of t}}e first appellate
authority that input credit was not deniable to one manufacturing unit of a
company on the ground that the relevant invoice had shown another unit of
the company as consignee, where there was no dispute of receipt and

utilization of the input,

10.1 In the case of Commissioner of C.Ex., Saiem Vs. JSW Steels Litd. — 2011
(265) ELT 50 (Tri.-Chennai) the Hon’ble Tribunal had held that :

*“I have heard both-sides. I find that receipt of the £00ods in the assessee’s factory .
and the use thereof stand confirmed by the report of the officer. The assessee’s
stand that the non-production of the original was due to its loss does not stand |
controverted. The photocopy of the original invoice shows that the goods have
discharged duty. The cumulative circumstances led to the coriclusion that credit is
@S?uzft@?, extended to the assessees as their claim namely inputs being duty paid, and
o the 8 thereof in the factory of the assessees stands established. Failure on the part

epartment due to long time gap to verify the transporters copy in original




TEIINTYSYg TN TR T

F No.GAPPL/COM/CEXP/163/2022

cannot lead to denial of ‘Substantive benefit of? credit to the assessees. I, therefore,
uphold the impugned order and reject the appeal.”

10.2 A similar view was taken in the case of Commissioner of Central
Excise, Kolhapur Vs. Shah Precicast P. Ltd — 2012 (26) STR 187 (Tri.-
Mumbai) Wherem the Hon’ble Tribunal had held that substantlal benefit

cannot be denied on the basis of mere technical violation.

10.3 In view of the facts discussed hereinabove, I find that the receipt of the
inputs in the factory of the appellant stands established by the documents
submitted by them dl,}ring the personal hearing. Accc;rdin}gly; considering the
above judicial pronouncements, I am of the considered view that the
appellant cannot be denied cenvat credit. Therefore, the impu‘gned. order is

set aside'and the appeal filed by the appellant is allowed.

11, 3Treecll SaRT ot &l 31 37T T TITeRT 3TRYeR a1 &, BT o &)

The appeal filed by the appellant stands disposed of in above terms.

@U LA <A,
Mh Kum ) woRz.
. Commissioner (Appeals)
Attested: o ' Dateigr.ll.2022.

(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Aﬁpﬁ_edabad.
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To

M/s. Metso*(India) Pvt. Ltd. Umt No.II, Appellant
Plot No.535 to 537,
. Near Hanuman Temp]e,
Kubadthal Patiya,
Kunjad, Ahmedabad — 382 430

The Assistant Commissioner, Respondent
CGST, Division- V,
Commissionerate : Ahmedabad South.

Copy to:

. The Chief Commissioner, Central GST, Ahmedabad Zone.
2 The P11n01pa1 Commlssmner CGST, Ahmedabad South.
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